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Prisoner-on-Prisoner Sexual Harassment:
The Prevalence, Severity, and Lack of Legal
Recourse
JAYLA BURTONt
"Sexual abuse in prison is one of America's oldest,
darkest, and yet most open, secrets."'
It is widely known that prison inmates are likely to face
sexual assault at some point while serving their time.2
Many people feel as though that is part of the punishment
for criminal behavior.3 It is easy to turn a blind eye to what
goes on behind prison walls, particularly when the people
behind those walls are criminals. Nonetheless, it is
important to consider that some people in prison are
innocent. Others, such as Stephen Donaldson, were
convicted of nonviolent crimes.4 In the summer of 1973,
Stephen Donaldson was imprisoned for trespassing on the
White House property during a peace protest.5 In two nights
behind bars, Donaldson was gang-raped approximately
sixty times by multiple inmates.6 He eventually died at the
age of forty-nine from AIDS, which he contracted while in
prison.7
The prison subculture does not separate the violent from
the non-violent individuals, making each prisoner equally
t J.D. Candidate at SUNY Buffalo Law School, 2012. The author would like to
thank her family for the love, support, and understanding throughout the
writing of this piece.
1 Christopher D. Man & John P. Cronan, Forecasting Sexual Abuse in Prison:
The Prison Subculture of Masculinity as a Backdrop for 'Deliberate
Indifference,"92 J. CRIM. L. & CRIMINOLOGY 127, 128 (2001).
2 See id. at 128.
3 See Fact Sheet: Truths about Sexual Abuse in U.S. Detention Facilities (2009),
JUST DETENTION INTERNATIONAL, (Apr. 9, 2012), http://www.justdetention.org/en/
factsheets/Truth_vWeb.pdf.
See Man & Cronan, supra note 1, at 127.
5 Id.
6Id.
7Id. at 128.
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susceptible to sexual abuse within the prison system.8 Not
only are perpetrators rarely prosecuted, but the legal
recourse available for victims is mediocre at best. Until ten
years ago, complaints were not being investigated,
retaliation was common against those who complained,
prosecution of the offenders was rare, and staff was
complicit about the abuse.9 The passage of legislation,
namely, the Prison Rape Elimination Act of 2006 (PREA),
has aided in recognizing and ameliorating the problem, but
prison rape is still rampant. 10
Legally, prisoners are not entitled to the same rights and
protections as free citizens." "Sexual harassment," as a
legal claim, is not applicable to inmates who have been
assaulted by another inmate, because the claim is a creation
of the Civil Rights movement, established to protect targets
of abuse in the employment context via Title VII.12 This
leaves only Eighth Amendment claims of cruel and unusual
punishment as a redress for inmate victims, a strict and
difficult standard to establish for purposes of liability. 3
This paper seeks to evaluate the prison environment in
light of sexual assault claims, current legislative efforts to
combat its prevalence, and what case law has done to
correct the problem. Specifically, male prisons will be
examined and discussed.14 Because there is a vast difference
8 See generally Man & Cronan, supra note 1, at 181-82 (discussing
recommendations for separating violent and non-violent offenders for purposes
of cell matching, suggesting that this violent and non-violent inmates are
currently housed together).
9 Jamie Fellner, Ensuring Progress: Accountability Standards Recommended by
the National Prison Rape Elimination Commission, 30 PACE L. REV. 1625, 1626
(2010).
10 See 42 U.S.C. §§ 15601 - 15609 (2006) [hereinafter "Prison Rape Elimination
Act"].
11 See, e.g., Prison Litigation Reform Act, 28 U.S.C. § 1915 (b), (g) (1996)
(limiting the ability of prisoners to file lawsuits), and Hudson v. Palmer, 468
U.S. 517, 529-530 (1984) (limiting Fourth Amendment rights of prisoners,
reasoning that security purposes outweigh prisoner's privacy interests).
12 Title VII, 42 U.S.C. § 2000e-2 (2011).
1 See James E. Robertson, Cruel and Usual Punishment in United States
Prisons: Sexual Harassment Among Male Inmates, 36 AM. CRIM. L. REV. 1, 12-
19, 34-35 (1999).
14 For information about female prisons, see All Too Familiar: Sexual Abuse of
Women in U.S. State Prisons, HUMAN RIGHTS WATCH (1996), available at
http://www.hrw.org/legacy/reports/1996/Us1.htm.
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in the types of victimization experienced by men and
women, this paper only addresses the abuse scenarios
experienced by men. I argue that Title VII needs to
establish a provision to address this issue and to hold prison
officials liable for the sexual assault that prison life so
frequently subjects prisoners. Lastly, I will comment on
current recommendations by activists in the field and make
additional suggestions on how to combat the problem and
sweep the nation of prisoner sexual assault.
I. THE PREVALENCE OF SEXUAL ABUSE IN MALE PRISONS
AND THE EFFECT IT HAS ON INMATES
According to the United States Bureau of Justice
Statistics ("BJS"), over one and a half million men and
women were being held in state and federal prisons by the
end of 2010.1 Experts estimate that sixty thousand
prisoners are subjected to involuntary sex every day.'6
Research indicates that 20 percent of inmates in men's
prisons are sexually abused at some point during their
stay. Another study estimates that "[eighteen] adult males
in state and local facilities are raped every minute." BJS
also reported that "approximately 12% of substantiated
inmate-on-inmate sexual victimizations were committed by
two or more perpetrators." 9 About 54 percent of
substantiated incidents were between inmates. 20
Additionally, about 18 percent of incidents between inmates
resulted in physical injury.21 Because of the significant
15 PAUL GUERINO, PAIGE M. HARRISON, & WILLIAM J. SABOL, U.S. DEP'T OF
JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISONERS IN 2010 (2011), available at
http://bjs.gov/index.cfm?ty-pbdetail&iid=2230.
16 See Stephen Donaldson, Can We Put an End to Inmate Rape?, U.S.A. TODAY
MAG., May 1995, at 40.
17 Cindy Struckman-Johnson et al., Sexual Coercion Reported by Men and
Women in Prison, 33 J. SEX RESEARCH 67, 67 (1996).
18 See Man & Cronan, supra note 1, at 129 n.11 (citing Stephen Donaldson,
Dissertation, Rape of Males: A Preliminary Look at the Scope of the Problem
(1984)).
19 PAUL GUERINO & ALLEN J. BECK, U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE
STATISTICS, SEXUAL VICTIMIZATION REPORTED BY ADULT CORRECTIONAL
AUTHORITIES, 2007-2008, (Jan. 2011), available at http://bjs.ojp.usdoj.gov/
index.cfm?ty-pbdetail&iid=2204.
20 Id.
21 Id
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underreporting of sexual abuse in general, these figures are
mere estimates and represent numbers that are less than
the actual percentage of incidents. The facts and figures
establish that this is a serious issue that is prevalent in
detention facilities across the country.
The types of abuse include verbal harassment
(statements which feminize the inmate, sexual propositions,
and sexual extortion) and physical harassment. 22 The verbal
harassment can include anything from "hitting on" other
inmates to offering "loans" to newer inmates and then later
cashing in on those debts when the inmate is unable to
honor it.23 Physical harassment can vary from kissing or
fondling to forcible rape.24 The PREA established definitions
based on whether the incident was inflicted by another
inmate or a staff member, and the type of act perpetrated. 25
PREA defined inmate-on-inmate sexual victimization as,
"sexual contacts with a victim without his or her consent or
with a victim who cannot consent or refuse."26 The most
serious acts include contact between the penis and the anus
including penetration, contact between the mouth and the
penis or anus, and penetration of the anal opening "by a
hand, finger or object."27 The less serious acts include
touching, either directly or through clothing, and incidents
that intend to sexually exploit.28 Some inmates are even
forced to be sex slaves.29 One inmate wrote:
[[an inmate] claimed me as his property and I didn't
dispute it. I became obedient, telling myself at least I
was survivng .... He publicly humiliated and degraded
me, making sure all the inmates and gaurds [sic] knew
that I was a queen and his property. Within a week he
was pimping me out to other inmates at $3.00 a man.
This state of existence continued for two months until he
22 See Robertson, supra note 13, at 9-11.
23 Id. at 9-10.
24 See id. at 11.
25 Prison Rape Elimination Act, supra note 10; GuEIUNO & BECK, supra note 19,
at 2.
26 GuEIUNO & BECK, supra note 19, at 2.
27 Id.
28 Id
29 Id
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sold me for $25.00 to another black male who purchased
me to be his wife. 30
It thus becomes difficult to define "abuse," as there are so
many scenarios that do not necessarily flow from the legal
definition.
HIV is rampant in prisons.31 Studies have shown that
the prevalence of HIV in prisons is four times higher than
the rate of HIV in society.32 Chlamydia, gonorrhea, and
syphilis rates are also significantly higher in prison.33 The
spread of disease results from needle sharing, as well as
sexual contact.34 When prisoners get released (and 95
percent eventually do), they bring the infections home and
into their societies. 35
In addition to the obvious health concerns of physical
injury and contracting HIV and other sexually transmitted
diseases, inmates face even more mental health challenges.
Because inmates are denied access to adequate mental
health counseling, they are more likely to suffer long term
psychological problems such as Post-Traumatic Stress
Disorder ("PTSD"), addiction, and suicidal tendencies.36 This
is in addition to the typical reactions such as guilt, shame,
fear, anxiety and depression. 37 Furthermore, inmates lack
the support system that most rape victims on the outside
have to help them get through this difficult time.38
Oftentimes when victims speak out and make complaints to
corrections officers, they are dismissed or even laughed at.39
30 See HuMAN RIGHTS WATCH, No ESCAPE: MALE RAPE IN THE U.S. PRISONS 179-
80 (2001), available at http://www.hrw.org/legacy/reports/2001/prison/
voices.html.
31 See Fact Sheet: Sexual Abuse in Detentions is a Public Health Issue, JUST
DETENTION INTERNATIONAL, (Apr. 9, 2012), http://www.justdetention.org/
en/factsheets/ Public_HealthvPrint.pdf.
32 See id.
33 Id
34 d.
35 d.
36 See Fact Sheet: Mental Health Consequences of Sexual Violence in Detention,
JUST DETENTION INTERNATIONAL, (Apr. 9, 2012), http://www.justdetention.org/
factsheet/ JDFactSheetMental_Health-vC.pdf.
3 See id.
38 Id.
39 See id.
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These insensitive reactions can cause the inmate to feel
victimized all over again.
II. THE INMATES
The subculture of male correctional facilities makes
some men more likely targets of abuse than others.40 This
section of the paper features Christopher D. Man and John
P. Cronan's study on the issue of male rape in prisons.41 The
study addressed many common misconceptions and
described the factors likely to contribute to an inmate's
susceptibility.42
Recognizing that the majority of predators in prison are
heterosexual is one of the most important steps in
understanding the prison subculture as it relates to sexual
assault4 Just as rape tends to be about power and control,
rape within the prison walls is no different. Thus, it
becomes easier to accept that men are capable of such
behavior - they no longer have the people in their lives that
they have grown accustomed to controlling and
overpowering.4 Many men in prison act out to establish
their status as powerful, masculine men.4 5 Overpowering
another inmate is the most available means of achieving
this goal. In another article regarding inmate rape
specifically, Donald Cotton and Nicholas Groth explain:
[rlape is not primarily motivated by the frustration of
sexual needs. It is more the sexual expression of
aggression than the aggressive expression of sexuality. .
. The rape of male inmates occurs in correctional settings
not because it is a substitute for sex with women, but for
the same reasons it occurs in the community: to hurt, to
humiliate, to dominate, to control, and to degrade.46
40 See Man & Cronan, supra note 1, at 157.
41 See id.
42 See id. at 149.
43 See id.
4 See id. at 150.
45 See id. at 148.
46 Donald J. Cotton & A. Nicholas Groth, Inmate Rape: Prevention and
Intervention, 2 J. PRISON & JAIL HEALTH 47, 50 (1982).
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Understanding why sexual assault occurs is the first step in
taking affirmative actions to reduce its prevalence.
Man and Cronan established a variety of characteristics
to help determine which men are more likely to fall subject
to victimization.47 Those characteristics include physical
appearance, race, age, feminine characteristics, physical
size, personal history, whether the male is a new inmate,
life prior to imprisonment, the nature of the conviction, and
the length of incarceration.48 The most significant indicator
however is race.49 The research found that because white
inmates are less likely to form cohesive racial alignments,
they are more likely to be victimized by all other races,
particularly Black and Chicano inmates.50 Man and Cronan
found that "[w]hite inmates become prey to inmates of all
races."51 A former Philadelphia prosecutor conducted a
similar study, and was unable to find one situation in which
a White inmate victimized a Black inmate.52 He also
explains this phenomenon by pointing out the cohesive
racial alignments, or gangs, that Black inmates are more
likely to have joined.53 The implication is that gang
affiliation is an effective way to avoid vulnerability to sexual
assault. Large numbers of gang members within prison
walls inevitably leads to more gang related violence,
increasing the violent nature of prison life.54
Man and Cronan also found that younger prisoners are
most likely to get caught up in the sexual politics of prison
life, primarily because they tend to be new to the "rules" of
prison.55 They found this to be true in all prisons, ranging
from low level security to maximum security.56 Another
reason younger prisoners fall victim to abuse is that they
show signs of weakness such as being scared, shy, or
47 Man & Cronan, supra note 1, at 157-75.
48 d.
49 Id. at 158.
5 0 d. at 160.
51 1d.
52 Alan J. Davis, Sexual Assaults in the Philadelphia Prison System and
Sheriff's Vans, in MALE RAPE 116 - 17 (Anthony M. Scacco ed., 1982).
53 Man & Cronan, supra note 1, at 162.
54 Id. at 172.
55 Id. at 164.
56 Id. at 165.
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nervous.57 Additionally, men who do not have violent
histories or experience with street fighting also appear
weak, and thus become targets.58 Lastly, an inmate's
conviction can contribute to his experience in prison.59 An
inmate with a non-violent criminal background is more
likely to be victimized than a criminal with a violent
background.60
Recognizing the reality that certain men are going to
become victims of sexual abuse while in prison, some judges
are reluctant to send certain defendants to prison.61 As a
result, criminals are getting lighter sentences and avoiding
jail time. 62 This is not the way our system was designed, and
does not serve the greater good to keep violent offenders out
of prison because the nature of prison life is too dangerous.
Many of these defendants are repeat offenders, and the only
way to protect society is to segregate them from the
community.
III. THE LEGAL FRAMEWORK
To date, the United States Supreme Court has not held
that prison officials have a constitutional obligation to
protect inmates from sexual harassment.63 If prison officials
are not required to prevent or remedy such behavior, the
implication is that it will be tolerated, if not permitted.
Another factor indicating the permissibility of sexual
assault in prisons is the lack of case law on the subject. For
the number of assaults that occur within prison walls,
according to current statistics, it is surprising that case law
is not more prevalent.64 One explanation is that the number
57 Id. at 164-66.
58 Id. at 157, 171.
5 Id. at 173.
60 Id.
61 See Man & Cronan, supra note 1, at 138 (citing United States v. Gonzalez,
945 F.2d 525, 526 (2d Cir. 1991) (upholding departure because defendant was
"unusually vulnerable" as he was "extremely small and feminine looking");
United States v. Lara, 905 F.2d 599, 605 (2d Cir. 1990) (upholding downward
departure because the defendant was a "delicate looking young man.")).
62 Id. (This has been shown in cases where the defendant was believed to be
particularly vulnerable.)
63 See Robertson, supra note 13, at 3-4.
64 See, e.g., GUERINO & BECK, supra note 19.
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of assaults is severely underreported, as is sexual assault
outside the prison context. Another possibility could be the
difficulty in sustaining a complaint, thus making the justice
system an unreachable avenue.65 The American legal
system was designed so as to provide access to the justice
system to any citizen that needed it.66 Inmates should not be
an exception.
A. Title VII of the Civil Rights Act of 1964 67
The term "sexual harassment" can be broadly defined as,
"the unwanted imposition of sexual requirements in the
context of a relationship of unequal power."68 On its face,
the context of prisoner-on-prisoner assault does not fall
outside the scope of sexual harassment. As stated above,
unequal power is a quintessential aspect of prisoner contact,
allowing this dynamic to fit within the legal definition.69
Sexual harassment in male prisons includes "uninvited
sexual comments or conduct" designed to "humiliate,
intimidate, and/or coerce" potential victims. 70 Nonetheless,
"sexual harassment" pertains solely to the provisions of
Title VII, which only provides a civil remedy for workplace
harassment suits.71 Thus, prisoners have no recourse under
Title VII. Because the term "sexual harassment" is a
creature of Title VII, prisoners are unable to make
allegations of sexual harassment. 72 The only legal argument
they are left with is a claim of cruel and unusual
65 See generally Robertson, supra note 13 (discussing the difficulties an inmate
faces in making a complaint of sexual abuse).
66 See THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776); U.S. CONST.
amend. VI & amend. VII.
67 42 U.S.C. § 2000e-2 (2011).
68 CATHARINE A. MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN 1
(1979).
69 See Cotton & Groth, supra note 46, at 50.
70 Robertson, supra note 13, at 8.
71 42 U.S.C. § 2000e-2 (2011).
72 Robertson, supra note 13, at 6. It should be noted that prisoners can file a
sexual harassment claim against prison officials. It is only against other
inmates that sexual harassment is an unavailable remedy.
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punishment, in violation of the Eighth Amendment of the
United States Constitution.73
B. The Eighth Amendment and "Deliberate Indifference"
The precedent-setting case for this scarcely litigated
subject is the United States Supreme Court case of Farmer
v. Brennan.74 Dee Farmer was a preoperative transsexual
who was placed in a male prison despite steps that had
already been taken to transform him into a woman.75 He
was incarcerated on a non-violent offense. 76As a highly
feminized "man," Farmer was beaten and raped in the
correctional facility.77 He brought suit for damages and an
injunction barring future placement in a penitentiary (a
high security facility), claiming that the prison officials were
deliberately indifferent to his safety.78 He argued that the
officials knew he was in grave danger of harm, and failed to
take action to prevent it, thus violating the Eighth
Amendment. 79 The case went up to the United States
Supreme Court, where the Court held that "a prison official
may be held liable under the Eighth Amendment for acting
with "deliberate indifference" to inmate health or safety
only if he knows that inmates face a substantial risk of
serious harm and disregards that risk by failing to take
reasonable measures" against it.80 The Court also ruled that
under the Eighth Amendment, prison officials do have a
duty to provide adequate food, clothing, shelter, and medical
care, and must protect prisoners from violence at the hands
of other prisoners.8' However, the Court also held that a
constitutional violation can be found "only where the
deprivation alleged is objectively, 'sufficiently serious,' and
the official has acted with 'deliberate indifference' to inmate
73 See generally id. (discussing the inapplicability of Title VII to inmates, and
the application of the Eighth Amendment to address the issue of inmate-on-
inmate sexual harassment).
74 511 U.S. 825, 842, 847 (1994).
75 d. at 825.
76 d at 848.
7 Id. at 825.
78.
79M.
81 Id. (emphasis added).
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health or safety."82 The term "deliberate indifference" was
defined by the Court as "something more than negligence,
but ... less than acts or omissions for the very purpose of
causing harm, or with knowledge that harm will result."83
Furthermore, it used the term "subjective recklessness" as
the appropriate standard for deliberate indifference.8< The
Court articulated that the actions - or lack thereof - of an
official, despite knowledge of a substantial risk of harm, is
sufficient to establish deliberate indifference.85 However the
officer must have known of the risk; it is not enough that
the officer should have known.86
The Farmer v. Brennan case established that a plaintiff
must meet a two-part burden of proof in order to prevail on
an Eighth Amendment claim.87 An inmate must show that
"he is incarcerated under conditions posing a substantial
risk of serious harm," and also that the prison officials acted
with "deliberate indifference to [his] health and safety."88
Additionally, the Court held that deliberate indifference can
be inferred in some cases.89 Deliberate indifference can be
found when (1) "all prisoners . . . face such a risk" and (2)
"the risk is long-standing, pervasive, well-documented, or
expressly noted by prison officials in the past . . . ."9o Some
instances in which the courts have found deliberate
indifference include situations in which the prison officials
"hous[e] inmates with aggressive homosexuals that have a
history of coercing their cellmates for sex," "guards
watching a rape in progress and not doing anything to stop
it," and "where formal requests to be removed from a cell
because the inmate is being raped are denied."91
The difficulty with these specified examples is that each
is dependent on collaboration between the inmate's account
of what happened and that of the officer. Additionally,
8 2 1d. at 825-26.
8 3 1d. at 826.
841Id.
8 5 1d. at 842.
8 6 Id. at 837, 842-43 (emphasis added).
87 Man & Cronan, supra note 1, at 176.
8 8 Id.
8 9 Farmer, 511 U.S. at 842.
90 Robertson, supra note 13, at 39-40 (quoting Farmer, 511 U.S. at 842-43).
91 Man & Cronan, supra note 1, at 141-42.
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because of the very nature of an inmate being classified as a
criminal, an inmate's credibility is likely to be less than that
of an officer.
In addition to claims of Eighth Amendment violations,
non-prisoner plaintiffs often bring suit under 42 U.S.C. §
1983 alleging constitutional violations in their official and
individual capacities.92 Deliberate indifference is the same
standard for § 1983 claims as it is for Eighth Amendment
claims.93 Under § 1983, an entity is not liable for the
tortious acts of its employees, only for its own constitutional
violations.94 Thus, the only way to prevail on such a claim is
to show that the inner policies of the municipality in and of
themselves are violative of the constitution.95 Furthermore,
qualified immunity is an affirmative defense to the claim.
Qualified immunity shields government officials from suit;
so long as an official's "conduct does not violate clearly
established statutory or constitutional rights of which a
reasonable person would have known," he or she will be
entitled to immunity.96 With the applicability of qualified
immunity to all government employees, and the necessity of
having to allege constitutional violations in order to get
one's day in court, the path to justice becomes nearly
impossible.
A look at the development of the deliberate indifference
standard shows that the Court acknowledges the need to
provide a remedy to prison rape victims.9 7 Still, the
standard is a difficult one to meet, and requires much
corroboration and often witnesses to establish the validity of
the claims. Because of the nature of prison life, many
victims still do not want to come forward, and many
witnesses fear retaliation if they get involved. Prison life
tends to endorse the adage "every man for himself," unless
the inmate is a gang member.98 Inmates are not likely to
92 See, e.g., Barney v. Pulsipher, 143 F.3d 1299, 1306 (10th Cir. 1998).
93 See id.
94 See id. at 1307.
95 Id.
96 Id. at 1309.
9 See Man & Cronan, supra note 1, at 134-35 (discussing the deliberate
indifference standard, as defined by the United States Supreme Court).
98 See generally id. (discussing the atmosphere of prison life, and the effects of
gang affiliation).
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speak out and stand up for one another, even when severe
wrongdoing is directly witnessed.99 The availability of an
Eighth Amendment claim, while giving inmate victims a
viable legal remedy, does little to provide effective recourse
for those who are entitled to one.
C. Prisoners Struggle to Meet the "Difficult Indifference"
Standard
As illustrated in numerous cases, prisoners have since
found the "difficult indifference" standard to be very
difficult to meet, especially if the offender's actions were not
incredibly egregious. Ellis v. Mead00, Adkins v.
Rodriquez, 1o and MacLean v. Secoro2 all dealt with
situations in which inmates were victimized by correctional
staff. In Ellis v. Mead, the court held that slapping the
plaintiff on the buttocks between two and ten times and
asking, "[hiow's the little guy doing" was not a
constitutional violation, because it was an isolated
incident. 03 Thus, the behavior was essentially condoned. In
Adkins v. Rodriguez, a jail deputy sexually assaulted a
female by making lewd comments to her, and on one
occasion entered her cell, stood over her bed and told her
she had nice breasts. 104 The court found that while the
actions of the deputy were "outrageous and unacceptable,"
they were not sufficient under the "physical intimidation"
requirement of the Eighth Amendment. 05 In MacLean v.
Secor, a correctional officer allegedly told an inmate that
"because he was a known sex offender he need fear for his
physical safety for the duration of his incarceration."106 The
court held that threats alone are not sufficient for a
constitutional claim of cruel and unusual punishment, even
when the inmate is particularly susceptible to assault. 07 In
McGill v. Duckworth, another case of inmate-on-inmate
99 See id. at 181.
100 59 F.3d 1034 (10th Cir. 1995).
101 887 F. Supp. 324 (D. Me. 1995)
102 876 F. Supp. 695 (E.D. Pa. 1995).
1os Ellis, 887 F. Supp. at 329.
104 Adkins, 59 F.3d at 1036.
105 Id. at 1037.
10 6 MacLean, 876 F. Supp at 697.
107 Id. at 699.
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assault, the plaintiff was verbally harassed by other
inmates who followed him into the shower room and
ultimately raped him. 08 On his way to the shower, plaintiff
had spoken with two correctional officers but did not inform
them of the harassment.109 He filed a failure to protect suit
and the court, following the lead of other courts, held that
failure to tell prison officials about threats is "fatal" and
such claims have not made it past the pleading stage. 10 The
court ruled against the plaintiff inmate.", These cases give
examples of how egregious the actions of the offenders must
be in order to establish that an inmate has been assaulted
in a way to provide relief under the Eighth Amendment.
D. The Prison Rape Elimination Act 112
The Prison Rape Elimination Act ("PREA") was
unanimously passed by Congress and signed into law by
President Bush in 2003 as the first federal civil law to
address sexual assault in prisons. 113 The law officially
establishes that sexual assault in prison can violate the
Eighth Amendment, and requires that state and federal
lock-up facilities adopt a zero-tolerance policy.114 PREA
established four key provisions: (1) Comprehensive Study
and Issuance of National Standards; (2) Annual Statistical
Review; (3) Assistance, Research, and Grants; and (4)
Review Panel.115 The first part is handled by the National
Prison Rape Elimination Commission ("NPREC"), which
conducted a comprehensive study of sexual abuse in prisons
and establishes a national standard that, in 2009, became
binding on all facilities. 116 Failure to comply will result in a
108 944 F.2d 344, 346 (7th Cir. 1991).
109 Id. at 346.
110 Id. at 349.
111 Id. at 354.
112 42 U.S.C. §§ 15601 - 09 (2006).
113 See Fact Sheet: The Prison Rape Elimination Act, JUST DETENTION
INTERNATIONAL (Apr. 9, 2012), http://justdetention.org/en/factsheet/
Prison.RapeEliminationAct.pdf.
11442 U.S.C. § 15601-02.
115 See Fact Sheet: The Prison Rape Elimination Act, supra note 113, at 1-2
(referring to 42 U.S.C. § 15601-09).
116 See id. at 1 (referring to 42 U.S.C. § 15606).
Vol. XX104
PRISONER-ON-PRISONER SEXUAL HARASSMENT
partial loss of federal funding for correctional facilities. 117
The second part includes collecting, reviewing and
analyzing data in connection with sexual assault in
prisons."8 The third part provides resources to agencies that
want to take affirmative steps to combat the problem. 119 The
last part consists of holding annual hearings to discuss the
three institutions with the highest incidence of sexual
violence, and the two institutions with the lowest incidence,
according to the surveys. 120 Efforts are then made to
determine the differences in the facilities, and then remedy
the problems. 121 Also included in the PREA are standards
for hiring and training corrections officers, detention
administrators and staff.122
Specifically, the PREA requires the BJS to "carry out ...
a comprehensive statistical review and analysis of the
incidence and effects of prison rape;" "utilize a random
sample, or other scientifically appropriate sample, of not
less than 10 percent of all Federal, State, and county
prisons, and a representative sample of municipal prisons;"
"use surveys and other statistical studies of current and
former inmates;" and provide "a listing of those institutions
in the representative samples, separated into each category
... and ranked according to the incidence of prison rape in
each institution . . . ."123 It applies to all correctional
facilities, including federal and state prisons, jails, juvenile
facilities, military and Indian country facilities, and
Immigration and Customs Enforcement facilities.124
Included in PREA are five separate data collection efforts:
(1) the Survey on Sexual Violence; (2) the National Inmate
Survey; (3) the National Survey of Youth in Custody; (4) the
117 See id. at 1 (referring to 42 U.S.C. § 15602, 15606-07).
118 See id. at 1 (referring to 42 U.S.C. § 15603, 15606).
119 See id. at 1-2 (referring to 42 U.S.C. § 15605).
120 See id. at 2 (referring to 42 U.S.C. § 15603).
121 See 42 U.S.C. § 15602, 15606.
122 See Fellner, supra note 9, at 1626.
123 42 U.S.C § 15603 (a), (c).
124 U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISON RAPE
ELIMINATION ACT, available at http://bjs.ojp.usdoj.gov/index.cfm?tytp&tid=20
(last visited Feb. 2, 2012).
1052012
BUFFALO JOURNAL OF GENDER, LAW & SOCIAL POLIcY
Former Prisoner Survey; and (5) the Clinical Indicators of
Sexual Violence in Custody.125
The PREA specifically prohibits a national standard that
would "impose substantial additional costs compared to the
costs presently expended by Federal, State and local
authorities."126 In early 2011, the United States Department
of Justice ("DOJ") proposed national standards that were
prepared by the NPREC, pursuant to the PREA.127 Human
Rights Watch criticized the proposals on the grounds that
DOJ treated sexual assault obtained by pressure or coercion
as "significantly less costly" than when it is obtained by
physical force or threat.128 Human Rights Watch also
contends that DOJ failed to properly understand the
significance and cost of prison sexual assault, and that it
misconstrues the term "willing."129 Furthermore, the DOJ
determines cost based on the number of individuals who
have been abused, failing to take into account the fact that
many, if not most, individuals are victimized more than
once.130
While the efforts of the PREA are significant and have
established a clear recognition of the prevalence of sexual
abuse in prison, its actual effects fall short of helping to
eliminate the problem. The primary purpose of the PREA is
to gain statistical knowledge about the prevalence of sexual
assault in state and federal correctional facilities.131 So
while PREA raises awareness and forces correctional
125 d.
126 42 U.S.C. § 15607 (a) (3); see generally National Standards to Prevent, Detect
and Respond to Prison Rape, 76 Fed. Reg. 6248-01 (proposed Feb. 3, 2011) (to be
codified at 28 C.F.R. pt 115). For a complete analysis of the Justice
Department's Cost-Benefit Analysis to Protect Against Prison Rape, see Human
Rights Watch Comments on the National Standards to Prevent, Detect and
Respond to Prison Rape, HUMAN RIGHTS WATCH (Apr. 9, 2012), available at
http://www.hrw.org/sites/default/files/relatedmateriall
Human%20Rights%2OWatch%2OComments%20on%2OPrison%2ORape%2OStan
dards.pdf.
127 National Standards to Prevent, Detect, and Respond to Prison Rape, supra
note 126.
128 Human Rights Watch Comments on the National Standards to Prevent,
Detect and Respond to Prison Rape, supra note 126, at 4.
1291Id.
130 Id. at 15.
131 See 42 U.S.C. § 15602.
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facilities to stay alert of the problem, it does nothing in the
way of preventing assaults all together, helping victims gain
access to the courts, or seeking justice. 132
E. The Prison Litigation Reform Act 133
Passed into federal law in 1996, the Prison Litigation
Reform Act ("PLRA") sought "to limit the number of
frivolous lawsuits filed by inmates."134 The PLRA allows
individual agencies to establish their own grievance and
appeals processes, which typically include timely filling out
forms and exhausting administrative remedies.135 It is
designed so that any mistake in filling out the forms, or
missing a deadline could potentially prevent an inmate from
ever bringing that claim.136 According to Just Detention
International (formerly called Stop Prisoner Rape), there
are four significantly problematic provisions within the
PLRA.137 These four provisions include the "[elxhaustion
[r]equirement," the "[plhysical [ilnjury [riequirement," the
"[flee for [i]ndigent [pirisoners," and the "[aipplication to
U] uvenile [dletainees."138 The exhaustion requirement was
intended to avoid court involvement and inspire internal
grievance procedures, but in reality, the requirements are
numerous and tedious, and do nothing to assuage the fear of
retaliation.139 The physical injury requirement is equally
trying.140 Many if not most sexual assaults do not result in
132 See id.
133 42 U.S.C.A. §§ 1997e, (West, Westlaw Through P.L. 112-71 (excluding P.L.
112-40, 112-55, and 112-56) (originating from 110 Stat. 1321 (1996).
134 See Fact Sheet: The Prison Litigation Reform Act Obstructs Justice for
Survivors of Sexual Abuse in Detention, JUST DETENTION INTERNATIONAL, (Apr.
9, 2012), http://www.justdetention.org/en/factsheets/
Prison.Litigation Reform Act.pdf [hereinafter "Fact Sheet: The Prison
Litigation Reform Act Obstructs Justice"].
135 Fellner, supra note 9, at 1642-43.
13 6 d. at 1642.
137 See Fact Sheet: The Prison Litigation Reform Act Obstructs Justice, supra
note 134, at 1-2.
138M.4
139 See id. at 1.
140 See id.
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physical injury. 14 1 However, the PLRA requires proof of
physical injury prior to obtaining any monetary damages.142
Title VII, an avenue available to employees outside of
prison, requires no such proof and is often based entirely on
the word of the petitioner against the word of the
respondent.143 A victim's status as an inmate is not
sufficient reason to impose harsher standards for obtaining
retribution for the harm he has suffered. The PLRA also
requires all prisoners, even the indigent, to pay the full
filing fee to bring suit.'" The fee is pulled slowly from the
inmate's account.145 Most prisoners cannot afford this filing
fee, and thus it serves as a deterrent to filing a complaint,
even for the most legitimate claims of abuse. Again, this is
not a requirement for most civil rights plaintiffs who can
show indigence.146 This should be no different for prisoners
who are being subjected to daily abuse; perhaps more so,
because they are not able to escape the abuse, physically or
mentally, as they will be subjected to it possibly every day
that they are imprisoned.
Lastly, the PLRA applies to juveniles just as it applies to
adults.147 As younger inmates are the most likely to be
subjected to abuse, and the least likely to have a thorough
understanding of the justice system, they are especially
harmed by the PLRA.148 If the intention of the PLRA was to
prevent frivolous lawsuits, then perhaps the application to
juveniles is superfluous.'49 Juveniles, with presumably
shorter sentences than adults, merely want to get through
their time and get out. As a result, they are less likely to file
frivolous claims that could tie them up in litigation for
141 See GUERINo & BECK, supra note 19 (referring to the statistic that only 18
percent of prison rapes result in physical injury).
142 See Fact Sheet: The Prison Litigation Reform Act Obstructs Justice, supra
note 134, at 2.
143 See Half of Officials Found to Abuse Inmates Face No Legal Action: Many
Keep Their Jobs, JUST DETENTION INTERNATIONAL, (Apr. 9, 2012),
http://www.justdetention.org/en/ ListServ/2011/012611.aspx.
1 See Fact Sheet: The Prison Litigation Reform Act Obstructs Justice, supra
note 134, at 2.
145 Id.
146 Id. at 1-2.
147 Id. at 2.
148 Id.
149 See id.
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several years.8 0 The requirement however deprives the
most likely targets of abuse a viable means of retribution.
The desire to reduce frivolous claims is a legitimate and
important aspiration for correctional facilities. However,
research indicates that prisoner sexual assault, as is sexual
assault in general, is significantly underreported.161 It is
natural to want to keep one's sexual escapades a personal
and private matter, whether consensual or nonconsensual.
Additionally, the prison context adds additional fears of
retribution from guards, from the perpetrator and their
allies.152 Perhaps there is a realistic concern of frivolous
claims filed against prison guards. However, the concern of
frivolous claims being filed against other inmates for sexual
assault appears to be misplaced. Considering the difficulty
in getting victims to admit their experiences in the first
place, it seems unlikely that many of them are going to file
a claim of sexual abuse just to do so.153 Furthermore,
considering the difficult standard for prevailing in a sexual
assault claim, if an inmate wants to file a frivolous claim, it
seems unlikely that he would chose one with such a difficult
burden of proof.
Several jurisdictions have challenged the
constitutionality of the PLRA, but to date it remains in
effect.154 While the PLRA makes sense in theory, in reality it
restricts court access to victims of sexual assault.'5 Sexual
assault is arguably one of the most gruesome crimes in
existence, and at no time and for no reason should it be
justified, ignored, or undermined.
150 See Fact Sheet: The Prison Litigation Reform Act Obstructs Justice, supra
note 134, at 2.
151 Study: Sex Crimes in Prison Underreported, USA TODAY, July 30, 2006,
available at http://www.usatoday.com/news/washington/2006-07-30-prison-
sexx.htm.
152 See id.
153 See id.
154 HUMAN RIGHTS WATCH, No ESCAPE: MALE RAPE IN U.S. PRIsONS, supra note
30, at 12.
155 See id.; see also Fact Sheet: The Prison Litigation Reform Act Obstructs
Justice, JUST DETENTION INTERNATIONAL, supra note 134.
2012 109
BUFFALO JOURNAL OF GENDER, LAw & SOCIAL POLICY
IV. PRISONER SEXUAL ASSAULT AS A HUmAN RIGHTS ISSUE
Many activists have lobbied for prisoner sexual assault
to be recognized and treated as a human rights issue.56 The
applicability of the Eighth Amendment demonstrates that
the United States recognizes that failing to protect against
such abuse can constitute cruel and unusual punishment. 57
But the difficulty in meeting the burden of proof under the
Eighth Amendment makes inmate sexual assault fall short
of a valid human rights issue. 58
A. Just Detention International
Just Detention International ("JDI") is a United States
based international human rights organization.1 9 Its
mission is to end sexual violence within detention
facilities.16o The organization notes that rape in prison is
recognized internationally as torture - a human rights
violation.'6' The goals of JDI are "to ensure government
accountability for prisoner rape; to transform ill-informed
public attitudes about sexual violence in detention; and to
promote access to resources for those who have survived
this form of abuse."162 International conventions and
treaties including the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or
Punishment ("CAT"'), and the International Covenant on
Civil and Political Rights ("ICCPR") prohibit torture as a
human rights violation.163 Both the CAT and the ICCPR
156 E.g., Human Rights Watch & Just Detention International; see HUMAN
RIGHTS WATCH, Human Rights Watch Comments on the National Standards to
Prevent, Detect and Respond to Prison Rape, supra note 126, at 1; see also JUST
DETENTION INTERNATIONAL, Fact Sheet: Truths about Sexual Abuse in U.S.
Detention Facilities (2009), supra note 3, at 1, 2.
157 U.S. CONST. amend. VIII.
158 Id.
159 See About, JUST DETENTION INTERNATIONAL (last visited Feb. 12, 2012),
http://www.spr.orglen/missionstatement.aspx.
160 Id.
161 Id.
162 Id
163 Convention Against Torture and Other Cruel, Inhumane or Degrading
Treatment or punishment ("Convention Against Torture"), G.A. Res. 39146, 39
U.N. GAOR, 39th Sess., Supp. No. 51, U.N. Doc. A/39/51, at 197 (1984) (entered
into force June 26, 1987 and ratified by the U.S. Oct. 14, 1991); International
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have been ratified by the United States.164 The CAT defines
torture as:
[Any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person
for such purposes as obtaining from him or a third
person information or a confession, punishing him for an
act he or a third person has committed, or is suspected of
having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at
the instigation of or with the consent or acquiescence of a
public official or other person acting in an official
capacity. 165
This definition aligns with the plight of prisoner sexual
abuse, and as a result, "torture" is an appropriate term to
describe the phenomenon. The United States has been
criticized in the international community for failing to
promptly and effectively deal with complaints of prisoner
rape, and specifically for failing to protect gay and
transgender inmates from sexual assault.166
To increase effectiveness, the CAT Committee and the
Human Rights Committee developed the Optional Protocol
to the Convention Against Torture ("OPCAT").167 The
provision established a system whereby international and
national bodies would make regular visits to detention
centers to ensure compliance with the international
regulations, and to make sure that torture was being
Covenant on Civil and Political Rights, adopted Dec. 16, 1966, 999 U.N.T.S. 171
(entered into force Mar. 23, 1976 and ratified by the U.S. June 8, 1992).
164 Id.
6 5 Id. at art. 1.
166 See Fact Sheet: Prisoner Rape is Torture Under International Law, JUST
DETENTION INTERNATIONAL (Apr. 9, 2012), http://justdetention.org/en/factsheet/
PrisonerRape isTorture.pdf.
167 Optional Protocol to the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment ("OPCAT"), G.A. Res. 57/199,
U.N. Doc. AIRES/57/199 (Dec. 18, 2002). To learn more about why the U.S.
should ratify the OPCAT, see Fact Sheet: U.N. Optional Protocol to the
Convention Against Torture, JUST DETENTION INTERNATIONAL (Apr. 9, 2012),
available at http://justdetention.orglen/factsheet/
JDFactSheet_OPCATvF.pdf.
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prohibited. 68 However, the United States has not signed the
OPCAT.169 JDI has strongly encouraged the United States
to sign OPCAT to further enhance the zero-tolerance policy,
particularly considering the rarity of reporting. 170
The United States's refusal to sign OPCAT shows
minimalization of the problem. Between the refusal to sign
OPCAT and the difficult standards required to obtain a
ruling for an Eighth Amendment violation suggest that the
United States does not view prison sexual assault as a
human rights violation. Perhaps recognizing prison sexual
assault as a form of torture and taking action accordingly
will be the first step in reducing the pervasiveness and
severity of the issue across the country.
B. Human Rights Watch
Another advocate of punishing prisoner sexual assault
as a human rights violation is Human Rights Watch.
Human Rights Watch is a nonprofit, nongovernmental
organization that was established in 1978, and is composed
of experts, lawyers, journalists and academics from all over
the world.171 Human Rights Watch spent three years
conducting an investigation of male-on-male sexual assault
in United States Prisons upon receiving a letter from a
Florida prisoner who was beaten, suffered a serious eye
injury, and suffered a knife assault for his refusal to submit
to anal sex.172 The inmate attempted suicide by using a
razor blade to slash his wrists.173 Prison authorities refused
to help or protect him, despite his many pleas for
assistance. 174 He wrote in his letter to Human Rights
Watch, "[t]he opposite of compassion is not hatred, it's
indifference."17 5
168 Id.
169 See id.
170 See id.
171 Who We Are, HuMAN RIGHTS WATCH (last visited Jan. 26, 2012),
http://www.hrw.orglabout.
172 HUMAN RIGHTS WATCH, No ESCAPE, supra note 30, at 3.
173 See id.
174 See id.
175 See id.
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Despite the common belief that prisoner rape is a "fact of
life," Human Rights Watch and several other activists
believe that recognition of the problem, legislation and
reform can achieve a state where correctional facilities are
free from sexual assault of its inmates.
V. RECOMMENDATIONS
Many field activists have written on proposed
suggestions to end the plight of sexual assault in prisons.176
Removal of the physical injury requirement and the
exhaustion of administrative remedies requirement of
PLRA have been two such suggestions. 7 Other suggestions
have included an increase in funding for training for
correctional institutions, as well as funding for treatment of
victims of sexual abuse. 78 Man and Cronan emphasize the
need for guards to be mindful of the inmates that are
particularly susceptible to abuse.179
This paper proposes additional recommendations, both
legislative and policy reform. As a general policy, nonviolent
inmates should not be housed with violent inmates. It
innately encourages violent behavior and sets the stage for
abuse. Housing these inmates together should satisfy the
deliberate indifferent standard required by an Eighth
Amendment claim. Additionally, courts should be more
inclined to find deliberate indifference. Because of the
difficulty in obtaining access to the justice system, if a case
makes it that far, judges should recognize the likelihood
that the petitioner has been a victim of assault, and was
likely denied protection from authorities.
Perhaps one of the main problems with successful claims
of prison sexual assault is the notion that it must be
brought as a civil action. A great majority of inmates are
indigent, and thus a civil suit would not produce much in
the way of retribution. A blanket requirement that the
available remedy be a criminal conviction might go a long
176 See, e.g., Man & Cronan, supra note 1, 175-85; JUST DETENTION
INTERNATIONAL, www.justdetention.org.
177 See National Prison Rape Elimination Commission Report, NATIONAL PRISON
RAPE ELIMINATION COMMISSION 238 (Apr. 9, 2012), available at
https://www.ncjrs.gov/ pdffilesl/226680.pdf.
17 Id.
179 Man & Cronan, supra note 1, at 179.
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way in helping more inmates get justice. The problem
remains nonetheless that life-serving prisoners will not be
affected by another conviction, but at least the wronged
inmate would have a sense of relief, and know that
awareness has been brought to his cause. For some
prisoners, the threat of serving additional time might be
enough to assuage the perpetration of assault. As it stands,
most prisoners know that little to nothing will be done in
response to their assaults of other inmates; this provides no
incentive to stop the abuse.
An alternative to this proposal would be to establish a
provision under Title VII that would address sexual assault
within prisons.180 Because Title VII is exclusively available
to harassment within the employment context, this might
be a difficult feat. However, the standard of proof is
significantly lower, and could bring hope to the thousands of
inmates that suffer from abuse every day.
Another proposal is to place security cameras
throughout the prison to monitor behavior. Furthermore, if
an inmate alleges assault, it will have been on tape, thus
decreasing the desire to bring frivolous claims, and
increasing an inmate's credibility. The problem of course is
lack of funding. But a ten year plan to implement a nation-
wide standard could result in a significant decrease in
assaults.
More attention needs to be given to those who have
suffered abuse. Individualized counseling, availability of
HIV testing and treatment, and an anonymous support
group are just a few ways in which victims might benefit.
Funding should be made available for each of these coping
mechanisms.
Also, prisons should rethink the policy of putting the
target or a victim in segregation. Putting the victim in
segregation further punishes them, and undoubtedly
contributes to suicidal tendencies. Furthermore, the
perpetrator has no incentive to stop the abuse, and is still
able to victimize other inmates. It would be more prudent to
put the perpetrator in segregation.
The PLRA has been criticized for a variety of reasons,
and one of the most reiterated reasons is that the PLRA has
clearly prevented many inmates from bringing a viable
180 See 42 U.S.C. § 2000e.
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claim. The suggestions of JDI to the PLRA to eliminate the
exhaustion of administrative remedies requirement, the
physical injury requirement, the fee for indigent persons
requirement and the application to juveniles should be
given great consideration. Fear of frivolous claims is no
reason to deny the rights of those who have truly been
victimized, and deny hope to those who have yet to become
victims. Additionally, the United States should sign the
OPCAT and allow international regulation of its facilities to
ensure that the laws are being complied with.
CONCLUSION
Human Rights Watch conducted a survey of both
correctional facilities and prisoners themselves on the legal
prosecution of inmate sex offenders.181 The result confirmed
the notion that prosecution of prisoner rape rarely, if ever,
occurs. 182 There were over one hundred reports of inmate
rape, and not one, including the most violent, resulted in a
criminal prosecution.1ss In 1998, a Missouri correctional
facility told Human Rights Watch of three cases that had
been referred for criminal prosecution; two of the three
cases were denied by the prosecutor. 184 The third case was
still pending at the time of the report.185 Due to the high
volume of cases that prosecutors face, crime within prisons
falls to the bottom of the barrel in terms of importance.
Even if a case makes it to the justice system, lawyers
and judges alike are predisposed to assume that no abuse
has taken place, and even if it has, it is not to the egregious
level complained of by the inmate. Chief Judge Richard
Posner of the U.S. Court of Appeals for the Seventh Circuit
can be quoted as saying, "lawyers are, and with reason,
terribly skeptical about the merits of prisoners' civil rights
suits, most of which are indeed hoked [sic] up and
frivolous."186 Even more disturbingly, Justice Clarence
Thomas of the United States Supreme Court commented,
"[s]ome level of brutality and sexual aggression among
181 HuMAN RIGHTS WATCH, No ESCAPE, supra note 30, at 154.
182 Id.
183 Id.
184 Id. at 155.
185 Id.
186 Id. at 157.
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[prisoners] is inevitable no matter what the guards do ...
unless all prisoners are locked in their cells 24 hours a day
and sedated."187
The JDI logo is, "[rape is not part of the penalty."188 No
one deserves to be raped, and it is happening every day in a
legally acceptable manner. Some judges recognize the
reality of sexual assault and refrain from placing certain
convicted defendants in detention facilities for their
safety.89 This is also not an acceptable solution. The victim
of the defendant's crime deserves justice, and sometimes the
only way to achieve that is for the defendant to be sentenced
to prison. Both general and specific deterrence, as well as a
victim's justice suffer when a guilty man goes free. Rather
than curb the punishment, it is significantly more logical to
eliminate the problem. Existing legislation has been helpful
in raising awareness of the problem, but not nearly enough
has been done to affect the downward departure of
incidences. This has been going on far too long, and not
enough attention has been given to eliminate the problem.
Elimination will take a great deal of time and effort, as it
will revamp the entire prison system. But legalized abuse is
contrary to the foundation of American beliefs, and reform
is absolutely necessary to achieve a status as a world leader
in human rights. Actively seeking to end the sexual assault
of prisoners is something that can be done, and is necessary
to perpetuate the goals of American justice.
187 Id.
188 See Fact Sheet: The Prison Rape Elimination Act, supra note 113, at 1.
189 See Man & Cronan, supra note 1, at 138.
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